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NEPA AND THE CZMA: THE ENVIRONMENTAL IMPACT
STATEMENT AND SEC T ION 306 GUIDELINES
FRANCIS X. CAMERON*

Widespread public concern about the environment during the late
1960's led to the enactment of several important federal laws dealing
with environmental issues, including the National Environmental
Policy Act of 1969 (NEPA) and the Coastal Zone Management Act
of 1972 (CZMA). 2 Relationships among the various statutes are illustrated by the need to apply NEPA federal decisionmaking requirements to the state coastal zone management programs given a
federal imprimatur and federal financial aid by the CZMA. The
National Oceanic and Atmospheric Administration (NOAA) recently decided to delay the consideration of environmental impact directed by NEPA until the approval stage for individual state
plans, rather than complying with NEPA during the development
of general guidelines for approving state programs.3 Appraised in
light of the standards developed under NEPA, giving due consideration to the fundamental purposes of that Act, NOAA's deferral of
the environmental issues was appropriate. NOAA's determination,
however, calls for consideration of the practicality of complying with
NEPA requirements when individual states submit their programs
for approval.
NEPA

APPLIED TO UIE

CZMA

NEPA, which has been termed "the most important and far
reaching environmental and conservation measure ever enacted by
the Congress," 4 requires federal agencies to prepare environmental
impact statements for proposed actions, examining reasonable alternatives and disclosing all information relevant to the decisionmaking process. 5 These requirements were intended to foster more
rational decisionmaking concerning the national goal of environ*B.A., J.D., University of Pittsburgh; M.M.A., University of Rhode Island. Assistant Professor of Marine Affairs, University of Rhode Island.
1. 42 U.S.C. §§ 4321-47 (1970).
2. 16 U.S.C. §§ 1451-64 (Supp. II, 1972).

3. 39 Fed. Reg. 42,696 (1974).
4. 115 CONG. BEc. 40,416 (1969) (remarks of Senator Jackson).
5. 42U.S.C. § 4332 (1970). Fora comprehensive analysis ofNEPA, see F. ANDERSON, NEPA
IN THE CoumRS (1973).
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mental protection through the use of improved planning, development of more comprehensive information, increased public participation, and consultation.'
While NEPA generally has been applied only to individual, sitespecific projects such as powerplant or dam construction, 7 the
CZMA is designed primarily to promote the development of a decisionmaking and management process. Its central concerns are "the
increasing pressures on the coastal zone as a result of man's various
and often competing uses of coastal resources; the harmful environmental impacts of past unmanaged uses of the coastal zone; the
urgent need to protect natural systems in the coastal zone, as well
as its developmental potentials; and the need to give complete consideration to ecological, cultural, historic, and aesthetic values as
well as to needs for economic development." 8 Instead of imposing
substantive federal controls on specific land and water uses, the Act
seeks to establish a framework and institutions for rational decisionmaking. This process approach to coastal zone management focuses
upon the state level, reflecting the Act's fundamental intent to shift
control over coastal development from local to state governments.
Two incentives are provided to encourage state participation in
the coastal zone program. The first is financial, the federal governmeit paying up to two-thirds of the cost of a state management
program. The CZMA provides for "management program development grants" in section 3059 to assist the state to develop its own
6. See 42 U.S.C. § 4332 (1970); Exec. Order No. 11,514, 3 C.F.R. 272 (1974), 42 U.S.C. §

4321 (1970).
7. See, e.g., Environmental Defense Fund, Inc. v. TVA, 468 F.2d 1164 (6th Cir. 1972)
(injunction against dam project); First Nat'l Bank v. Watson, 363 F. Supp. 466 (D.D.C. 1973)
(action to enjoin approval of application for a second national bank in plaintiff's area);
Environmental Defense Fund, Inc. v. Corps of Eng'rs, 325 F. Supp. 728 (E.D. Ark. 1971)
(injunction against dam project).

8.Wise, A Guide for Federal Approval of State Coastal Zone Management Programs: A
Working Paper 37 (1973). For a history of the CZMA, see Zile, A Legislative-PoliticalHistory
of the Coastal Zone Management Act of 1972, 1 COASTAL ZONE MANAENT J. 235 (1974).
See also S. REP. No. 92-753, 92d Cong., 2d Sess. (1972); REPORT OF THE COMnsISON ON MARn
SCIaNcE, ENGINEERING AND RFsouRcEs, OUR NATION AND THE SEA (1969).
9. Section 305 provides:
(a) The Secretary [of Commerce] is authorized to make annual grants to any
coastal state for the purpose of assisting in the development of a management
program for the land and water resources of its coastal zone.
(b) Such management program shall include:
(1) an identification of the boundaries of the coastal zone subject to
the management program;
(2) a definition of what shall constitute permissible land and water
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coastal zone management program. Once a state has developed its

program and received approval from the Secretary of Commerce,"
it becomes eligible for "administrative grants" authorized by section 30611 to implement its program. 12 The second incentive is a
provision for state control over federal activities within the state's
coastal zone, section 307(c)' 3 providing that federal agency activities
must be consistent, to the maximum extent practicable, with the
state coastal management program.
uses within the coastal zone which have a direct and significant impact
on the coastal waters;
(3) an inventory and designation of areas of particular concern within
the coastal zone;
(4) an identification of the means by which the state proposes to exert
control over the land and water uses referred to in paragraph (2) of this
subsection, including a listing of relevant constitutional provisions, legislative enactments, regulations, and judicial decisions;
(5) broad guidelines on priority of uses in particular areas, including
specifically those uses of lowest priority;
(6) a description of the organizational structure proposed to implement the program, including the responsibilities and interrelationships
of local, areawide, state, regional, and interstate agencies in the management process.
16 U.S.C. § 1454 (Supp. II, 1972).
10. Id. § 1454(d).
11. Id. § 1455(a) provides: "The Secretary [of Commerce] is authorized to make annual
grants to any coastal state for not more than 66 2/3 per centum of the costs of administering
the state's management program, if he approves such program in accordance with subsection
(c)of this section. Federal funds received from other sources shall not be used to pay the
state's share of costs." Allocation of grants is provided for in subsection (b), and subsections
(c) through (e) specify the requirements that must be met before the Secretary may approve
any state's plan. Id. §§ 1455(b)-(e).
12. Twelve million dollars has been allocated annually for section 305 planning grants;
thirty million dollars, annually for section 306 implementation grants. 16 U.S.C. § 1464
(Supp. H,1972), as amended by Pub. L. No. 93-612 § (3), 88 Stat. 1974 (1974).
13. 16 U.S.C. § 1456(c) (Supp. II, 1972) provides:
(1) Each Federal agency conducting or supporting activities directly affecting
the coastal zone shall conduct or support those activities in a manner which is,
to the maximum extent practicable, consistent with approved state management programs.
(2) Any Federal agency which shall undertake any development project in the
coastal zone of a state shall insure that the project is, to the maximum extent
practicable, consistent with approved state management programs.
(3) After final approval by the Secretary of a state's management program,
any applicant for a required Federal license or permit to conduct an activity
affecting land or water uses in the coastal zone of that state shall provide in the
application to the licensing or permitting agency a certification that the proposed activity complies with the state's approved program and that such activity will be conducted in a manner consistent with the program.
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To qualify for section 306 implementation grants and to benefit
from the section 307 "federal consistency" provision, a state must
have an approved coastal zone management program which complies with the section 306 guidelines' 4 established by the NOAA
Office of Coastal Zone Management. The section 306 guidelines
require that each state designate the boundaries of its coastal
zones, 5 the permissible land and water uses within the coastal zones
that have a direct and significant effect on coastal waters,." the
geographic areas of particular concern,'" and priority uses within
these geographic areas.' 8 They also require the state to take into
account the national interest in the siting of facilities, 9 to ensure
that local governments cannot exclude arbitrarily uses of regional
or statewide concern, 2 and to develop the organizational structures
2
for implementation of the management program. '
Promulgation of the section 306 guidelines necessitated consideration of the applicability of NEPA to the CZMA. Because NEPA
seeks to incorporate environmental considerations into the planning
process,22 and because strict compliance with NEPA is required to
14. NOAA Coastal Zone Management Program Approval Regulations, 40 Fed. Reg. 1683
(1975).
15. Id. at 1686.

16. Id. at 1686-87.
17. Id. at 1687. Areas of particular concern under this section include, at a minimum:

(1) Areas of unique, scarce, fragile or vulnerable natural habitat, physical
feature, historical significance, cultural value and scenic importance;
(2) Areas of high natural productivity or essential habitat for living resources,
including fish, wildlife and the various trophic levels in the food web critical to
their well-being;
(3) Areas of substantial recreational value and/or opportunity;

(4) Areas where developments and facilities are dependent upon the utilization of, or access to, coastal waters;
(5) Areas of unique geologic or topographic significance to industrial or commercial development;
(6) Areas of urban concentration where shoreline utilization and water uses are
highly competitive;
(7) Areas of significant hazard if developed, due to storms, slides, floods, erosion, settlement, etc.; and
(8) Areas needed to protect, maintain or replenish coastal lands or resources,

including coastal flood plains, aquifer recharge areas, sand dunes, coral and
other reefs, beaches, offshore sand deposits and mangrove stands.

Id.
18.
19.
20.
21.
22.

Id. at 1687-88.
Id. at 1688.
Id. at 1689.
Id. at 1689-91.
See 42 U.S.C. § 4331(b) (1970).
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the "fullest extent possible, '2 3 environmental considerations must

be taken into account from the beginning of the federal decisionmaking process. This requirement has been reflected in several
court cases 2 and in the Council on Environmental Quality (CEQ)
guidelines for preparation of impact statements. 2 Early consideration of environmental factors also is emphasized in the CEQ guidelines regarding the use of program or generic impact statements26
and impact statements for new legislation, federal policy formulation, major federal programs, and the preparation of other guidelines 27 to assure evaluation of environmental issues that otherwise
may be foreclosed by the time specific projects are planned. Applying these policies to the CZMA approval procedure requires determining whether a programmatic impact statement should be prepared when developing section 306 federal approval guidelines,
rather than delaying preparation until an individual state submits
an application for approval of its coastal zone management program. NOAA officials, in consultation with the CEQ, have decided
not to prepare a programmatic environmental impact statement,2
23. Id. § 4332. In Calvert Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1114
(D.C. Cir. 1971), the court, recognizing this statutory mandate, held that AEC rules governing licensing proceedings failed to comply with the procedural directions of NEPA, and,
accordingly, remanded the license determination.
24. See, e.g., Scientists' Institute for Public Information, Inc. v. AEC, 481 F.2d 1079 (D.C.
Cir. 1973) (inadequate environmental impact statement); Lathan v. Volpe, 455 F.2d 1111,
modified on rehearing,455 F.2d 1122 (9th Cir. 1971) (failure to submit a NEPA statement);
Upper Pecos Ass'n v. Stans, 452 F.2d 1233 (10th Cir. 1971), vacated, 409 U.S. 1021 (1972)
(NEPA statement by primary agency negates need for statement by other agencies); Calvert
Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109 (D.C. Cir. 1971); Anaconda Co. v.
Ruckelshaus, 352 F. Supp. 697 (D. Colo. 1972), rev'd on other grounds, 482 F.2d 1301 (10th
Cir. 1973) (failure to file a NEPA statement); Daly v. Volpe, 350 F. Supp. 252 (W.D. Wash.
1972) (inadequate environmental impact statement); Citizens for Clean Air, Inc. v. Corps of
Eng'rs, 349 F. Supp. 696 (S.D.N.Y. 1972) (inadequate environmental impact statement);
Sierra Club v. Morton, 348 F. Supp. 219 (N.D. Cal. 1972).
25. See CEQ 1973 Guidelines for the Preparation of Environmental Impact Statements,
40 C.F.L § 1500.1(a) (1974).
26. Id. § 1500.6(d).
27. Id. § 1500.5.
28. The decision was a reversal of NOAA's previous intention:
The initial decision to prepare a programmatic environmental impact statement was reached after due consideration. However, upon still further review,
and after additional discussion with other interested Federal, State, and private
parties, NOAA has now determined that substantive information upon which
such an environmental impact statement would be based will not be available
until States have submitted their proposed management programs for Federal
review and, therefore, that the preparation of such a statement at this time

778

WILLIAM AND MARY LAW REVIEW

[Vol. 16:773

deferring application of NEPA's requirements to the approval decision for individual state coastal zone management programs. This
decision not to prepare a programmatic impact statement will not
subvert the intent and objectives of NEPA; rather, the determination enhances the complementary nature of NEPA and the CZMA,
adding an element of substantive federal review of state decisions
that would not exist if the NEPA requirements were not imposed
on the individual state plans.
THE PROGRAMMATIC IMPACT STATEMENT
Section 102(2) (C) of NEPA requires that, for each "major Federal
[action] significantly affecting the quality of the human environment," an environmental impact statement shall be prepared.29
Judicial decisions interpreting this provision indicate that the
"courts have broadly construed the[se] key phrases. . . to include
the maximum number of federal actions, ' 3 and "have tended towards the widest possible scope of application." 3' Clearly, NEPA is

applicable to federal activities under the CZMA since, although
NOAA's actions are intended to benefit the environment, implementation of the legislation may have adverse environmental effects, and NEPA applies to actions "affecting" the environment,
whether harmful or beneficial. 2 NOAA thus must prepare an environmental impact statement on the coastal zone management prowould be premature and would serve no useful purpose.
39 Fed. Reg. 42,696 (1974).
29. 42 U.S.C. § 4332(2)(C) (1970).
30. F. ANDERSON, supra note 5, at 279.

31. Id. at 56. Section 102(2)(C) provides that NEPA applies to "major Federal actions
significantly affecting" the environment. 42 U.S.C. § 4332(2) (C) (1970). Several courts have
interpreted this provision as creating a two-pronged test: before an impact statement is
necessary the project must be "major" in scope and have a potentially "significant"
environmental effect. See, e.g., Save Our Ten Acres v. Kreger, 472 F.2d 463 (5th Cir. 1973);
Scherr v. Volpe, 466 F.2d 1027, 1033 (7th Cir. 1972); Goose Hollow Foothills League v.
Romney, 334 F. Supp. 877, 879 (D. Ore. 1971). The court in Citizens for Reid State Park v.
Laird, 336 F. Supp. 783,788 (D. Me. 1972), determined that section 102(2) (C) required federal
agencies to file impact statements for "any proposed action" which might significantly affect
the environment. This one-test standard was accepted tacitly in Citizens for Clean Air, Inc.
v. Corps of Eng'rs, 349 F. Supp. 696 (S.D.N.Y. 1972), and Conservation Soc'y v. Volpe, 343
F. Supp. 761 (D. Vt. 1972).
Regardless of the test employed, there has been a marked tendency to require a NEPA
statement when the environmental effects of a "minor" project are significant. See Indian
Lookout Alliance v. Volpe, 484 F.2d 11 (8th Cir. 1973).
32. 40 C.F.R. § 1500.6(b) (1974).
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gram; the significant questions concern the timing and form of this
statement.
Two timing alternatives were available to NOAA. A program
statement could be prepared in connection with the writing of the
section 306 program approval regulations, or an individual environmental impact statement could be developed for each state when it
seeks approval of its management program prior to the expenditure
of any federal funds. NOAA opted initially for a program statement
on the section 306 guidelines.3 3 On August 22, 1974, it published
notice in the Federal Register stating that the section 306 approval
regulations and their subsequent implementation "have the potential for causing a significant impact on the environment,"' and that
an environmental impact statement should be prepared at this
stage. The purpose of this impact statement would be to "present
for review the major options, alternatives, and policy issues considered by this Office in the development of the proposed approval
criteria, related program components, and the overall program." 3
NOAA reasoned that, because the federal criteria for approving
state management programs would provide the standards within
which the states would develop their coastal zone programs, the
time of promulgation of these guidelines would be an appropriate
stage at which to prepare an impact statement. 8 Additionally, it
was felt that a programmatic impact statement possibly could supplant the need for further impact statements when state programs
were reviewed for federal approval.37 But, having determined that
the "substantive information upon which [the programmatic]
impact statement would be based will not be available until States
have submitted their proposed management programs for Federal
review and, therefore, that the preparation of such a statement at
this time would be premature and would serve no useful purpose," 3
NOAA reversed its initial decision, requiring instead an individual
impact statement for each state program when it is submitted for
federal approval. Bolstering this reevaluation was the realization
that, even if a programmatic environmental impact statement was
33.
34.
35.
36.
37.
38.

See note 28 supra & accompanying text.
39 Fed. Reg. 30,370 (1974).
Id.
See 39 Fed. Reg. 42,696 (1974).
Id.
Id.
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prepared, NEPA would require further impact statements for each
state program."
Early implementation of NEPA's requirements by use of a program statement is related directly to the proper scope of an impact
statement. Early preparation of the statement promotes the critical
goal of NEPA, consideration of the environment in project planning.
A General Accounting Office (GAO) report noted that one major
defect in agency compliance with NEPA was the postponement of

environmental considerations until too late in the planning process." The environmental impact statement too often was appended
after a decision had been reached, after the commitment of time,
money, and other resources to the completion of a contemplated
project. 41 The CEQ has attempted to remedy this problem by directing federal agencies to prepare the impact statement early to assure
its intended use as a decisionmaking tool.42 Moreover, there is evi39. After consultation with the CEQ, and pursuant to its recommendation, this requirement of NEPA, which led to the decision not to write a programmatic statement, became
clear. The CEQ is authorized by an executive order to implement NEPA by establishing
guidelines for the preparation of impact statements. Exec. Order No. 11,514, § 3(h), 3 C.F.R.
272 (Supp. 1974), 42 U.S.C. § 4321 (1970). From both a policy and a legal viewpoint, therefore,
the CEQ determination should carry substantial weight in any judicial challenge to the
NOAA decision not to prepare a programmatic impact statement. 'n view of the language
creating CEQ and the subsequent Executive Order, it would, at the least, seem reasonable
to conclude that vis-a-vis other agencies CEQ is the agency which could properly be vested
with the power to determine the extent of NEPA's applicability." Recent Development, Ely
v. Velde: The Application of FederalEnvironmental Policy to Revenue Sharing Programs,
1972 Dum L.J. 667, 677. See also Morningside-Lenox Park Ass'n v. Volpe, 334 F. Supp. 132
(N.D. Ga. 1971); National Helium Corp. v. Morton, 326 F. Supp. 151 (D. Kan.), affl'd, 455
F.2d 650 (10th Cir. 1971); Environmental Defense Fund, Inc. v. Corps of Eng'rs, 325 F. Supp.
728 (E.D. Ark. 1971).
40. Com'rRoLLER GENERAL OF THE UNrrED STATES, REPORT TO THE SUBCOMn. ON FISHERIS
AND WILDIFE CONSERvAION, HousE CoMns. ON MERcHANT MARINE AND FIsHERIES, IMPRovEiEN'rs NEEDED IN FEDERAL EFFORTS To IMPLEMENT THE NATIONAL ENVIRONMENTAL PoLICY Acr
OF 1969, at 13 (1972).
41. Although various federal agencies have been reluctant to provide environmental impact
statements early in the decisional process, the courts rather consistently have required that
the statements be prepared and evaluated sufficiently early to avoid excessive expenditures
on projects that may require changes once environmental factors are considered. See, e.g.,
Arlington Coalition on Transp. v. Volpe, 458 F.2d 1323, 1332-34 (4th Cir. 1972) (injunction
issued to halt work on highway despite Secretary of Transportation's agreement to file environmental impact statement while work on the project continued); Lathan v. Volpe, 455 F.2d
1111, 1121 (9th Cir. 1971) (compliance with NEPA required prior to final approval of highway
project); Northside Tenants' Rights Coalition v. Volpe, 346 F. Supp. 244,249 (E.D. Wis. 1972)
(argument that highway construction should be allowed to continue pending filing of NEPA
statement rejected because continued construction might increase costs to the point that
the cost of corrective action would become prohibitive).
42. The CEQ guidelines recognize that agency decisions must take into account environ-
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dence of congressional intent that NEPA apply not only to actual
construction, but also to "project proposals, proposals for new legislation, regulations, policy statements, or expansion or revision of
ongoing programs .. .. ,,3 Agencies thus must prepare broad program statements to cover the early stages of decisionmaking 4
The requirement of strict compliance with NEPA also has led
courts to hold that the environmental impact statement must be
undertaken as early as possible: "at every important stage in the
decisionmaking process concerning a particular action-at every
stage where an overall balancing of environmental and nonenvironmental factors is appropriate and where alterations might be made
in the proposed action to minimize environmental costs."'" The
court in Citizens for Clean Air v. Corps of Engineers" emphasized
more clearly the need for early compliance:
Where several permits or approvals are required for a project,
NEPA requires a § 102 review at the point where action is "distinctive and comprehensive." Once a project has reached a
coherent stage of development it requires an environmental
impact study. The comprehensive review contemplated by the
Act can only be efficacious if undertaken as early as possible. 7
More recently, the court in Scientists"Institute for PublicInformation, Inc. v.ABC"5 required the Atomic Energy Commission to prepare a statement on its research and development program for the
Liquid Metal Fast Breeder Reactor. Because the entire program
mental aspects "beginning at the earliest possible point." 43 C.F.R. § 1500.1(a) (1974).
43. S. REP. No. 91-296, 91st Cong., 1st Sess. 20 (1969).
44. 40 C.F.R. § 1500.6(d)(1) (1974).
45. Calvert Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1118 (D.C. Cir. 1971).
The court in Calvert Cliffs' stressed that an independent review of AEC staff proposals by
its hearing boards would serve as a vital check on the staff's recommendations:
Clearly, the review process is an appropriate stage at which to balance conflicting factors against one another. And, just as clearly, it provides an important
opportunity to reject or significantly modify the staff's recommended action.
Environmental factors, therefore, should not be singled out and excluded, at this
stage, from the proper balance of values envisioned by NEPA.

Id.
46. 349 F. Supp. 696 (S.D.N.Y. 1972).
47. Id. at 708. See also cases cited note 24 supra. For a more complete exposition of the
judicial decisions on the timing of an impact statement, see F. ANnnsoN, supra note 5, at
179-86. An excellent analysis of the environmental impact statement and policy-level decisionmaking may be found in Comment, The National EnvironmentalPolicyAct Applied to
Policy-Level Decisionmaking,3 EcoLoGY L.Q. 799 (1973).
48. 481 F.2d 1079 (D.C. Cir. 1973).
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would entail large expenditures of money and would have a great
influence on the future generation of electric power, the court found
that it was essential to prepare an impact statement early in the
process. Regarding the time of the statement, the court directed:
"Statements must be written late enough in the development- process to contain meaningful information, but they must be written
early enough so that whatever information is contained can
practically serve as an input into the decision making process."49
Early statements, therefore, are necessary to prevent foreclosure of
basic program options; late preparation does not fulfill the NEPA
goals of aiding agency decisionmaking and fully informing the public of the environmental consequences of a proposed action.
But do these policy reasons demand a program statement on the
CZMA section 306 guidelines? Because development and implementation of individual state coastal zone programs must be structured within these guidelines, the guideline-formulation stage might
appear to be a logical time to apply the NEPA requirements. To
require a statement at this early stage, however, ignores not only the
different physical, socio-economic, legal, and administrative situations in each state that will determine how its program develops,
but also the important environmental purposes of the CZMA as an
effort to encourage comprehensive planning in the coastal areas of
the United States.
The timing of an impact statement must be considered in light
of the intent of NEPA to assure decisionmakers and the public of
adequate information about the potential environmental effects of
a contemplated project. Frederick R. Anderson, Executive Director
of the Environmental Law Institute, has stated that a "statement's
adequacy, in the end, is measured by its functional usefulness in
decisionmaking,"' and that the "important question with respect
to timing. . . is not when a particular action should be covered, but
whether that action's antecedents would more usefully be covered." 5' Unique factual contexts will determine how each state develops its coastal zone management program. For example, because
49. Id. at 1094. The court concluded that the agency, because of itsexpertise should have
the initial and primary responsibility for determining the appropriate point at which a technology development program would require an impact statement. Id.
50. Anderson, The National EnvironmentalPolicy Act, FEDERAL ENVmRONMmrAL LAW 379
(1974) [hereinafter cited as ErVmoNMErTAL LAw].

51. Id. at 327.
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the boundaries of the inland coastal zone will differ from state to
state depending on physical, demographic, and jurisdictional factors, NOAA cannot evaluate key environmental issues effectively
until the state programs are submitted for approval. Lack of specific
information also would prevent NOAA from assessing the impact of
the entire national coastal zone management program at the section
306 guideline stage.
A program statement, without the substantive state information,
would be "too general to prove useful,"5 2 having no "functional usefulness" to the NOAA decisionmakers. Requiring an impact statement before specific information was available would be a meaningless exercise, what the Court of Appeals for the District of Columbia
Circuit has characterized as a "crystal ball" inquiry. 3 Besides the
likelihood that the time and money committed to draft a programmatic impact statement would not result in any of the substantial
benefits that NEPA was designed to produce, 51 the general nature
of such a program statement could provide an opportunity for opponents of the CZMA to delay implementation of the entire coastal
zone management program by time-consuming litigation."
52. Memorandum from Timothy Atkeson, General Counsel, CEQ, to Agency NEPA Liaison re: "Recommendations for Improving Agency NEPA Procedures," (May 16, 1972), in
Hearings on the Administration of the National EnvironmentalPolicyAct Before the Subcomm. on Fisheriesand Wildlife Conservationof the House Comm. on MerchantMarineand
Fisheries, 92d Cong., 2d Sess., ser. 92-24, at 390 (1972). Atkeson adds, however, that "an
excessively narrow definition is likely to result in impact statements that ignore the cumulative effects of a number of individually small actions, or that come so late in the process that
basic program decisions are no longer open for review." Id. at 390-91.
53. Scientists' Institute for Public Information, Inc. v. AEC, 481 F.2d 1079, 1086 (D.C. Cir.
1973).
54. Although "[c]onsiderations of administrative difficulty, delay or economic cost will
not suffice to strip [NEPA section 102] of its fundamental importance," Calvert Cliffs'
Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1115 (D.C. Cir. 1971), the fact that a
programmatic impact statement would not have much value for agency decisionmaking
would make cost, time, and delay proper and important considerations in deciding not to
prepare a programmatic statement. As one court has indicated, section 102(2) of NEPA,
setting forth the procedural requirements of the Act, is properly interpreted in the framework
of reasonableness. Environmental Defense Fund, Inc. v. Corps. of Eng'rs, 470 F.2d 289, 297
(8th Cir. 1972). See Note, Threshold DeterminationsUnder Section 102(C) of NEPA: The
Casefor "Reasonableness" as a Standardfor JudicialReview, 16 Wm.& MARY L. Rav. 107
(1974).
55. As Professor Anderson has noted, however, the standing requirement under NEPA has
been refined in two ways to prevent dilatory tactics on the part of corporate litigants. First,
the direct-injury requirement is satisfied by an allegation of an injury to plaintiff's right to
know and participate in the threshold decision, thus avoiding delay that could arise from a
challenge to the standing of environmentalists to seek compliance with NEPA. Secondly,
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Once the nature and purpose of the CZMA are considered, the
failure to prepare a program statement for the section 306 guidelines
does not appear inconsistent with the purposes of NEPA. The need
for the CZMA is expressed in section 302(c) of that Act:
The increasing and competing demands upon the lands and
waters of our coastal zone occasioned by population growth and
economic development, including requirements for industry,
commerce, residential development, recreation, extraction of
mineral resources and fossil fuels, transportation and navigation, waste disposal and harvesting of fish, shellfish, and other
living marine resources, have resulted in the loss of living
marine resources, wildlife, nutrient rich areas, permanent and
adverse changes to ecological systems, decreasing open space for
public use, and shoreline erosion."
Section 302(e) emphasizes that "important ecological, cultural, historic and aesthetic values in the coastal zone which are essential to
the well being of all citizens are being irretrievably damaged or
lost. 517 The basic conservation purpose of the CZMA also is stated
clearly in the legislative history. House 8 and Senate59 reports each
stressed the danger to coastal zone resources from constantly increasing development pressures, the latter report noting "the failure
of the State and local governments to deal adequately with the
pressures for economic development within the coastal zone at the
expense of other values."6
Thus, the Act encourages "planning and sound decisionmaldng as
a means to preserve and protect the natural biological and physical
resources of the coastal zone."8 The basic environmental protection
corporate litigants have been denied standing on the ground that their alleged economic
injuries fall outside the zone of protected interests of NEPA. See, e.g., National Helium Corp.
v. Morton, 326 F. Supp. 151 (D. Ken.), afl'd, 455 F.2d 650 (10th Cir. 1971). For a discussion
of the standing of development interests to sue under NEPA, see F. ANDERSON, supra note 5,
at 36-44.
56. 16 U.S.C. § 1451(c) (Supp. II, 1972).

57. Id. § 1451(e).
58. H.R. REP. No. 1049, 92d Cong., 2d Sess. (1972).
59. S. REP. No. 753, 92d Cong., 2d Sess. (1972). Although no management programs had
been submitted as of October 1974, twenty-nine states and one territory had received grants
for development of programs. The Office of Coastal Zone Management expected grants to be
awarded to the remaining coastal jurisdictions (New York, Indiana, the Virgin Island, American Samoa, and Guam) no later than the end of fiscal year 1975.5 BNA ENvONmENT REP.
1058 (Nov.1, 1974).
60. Id. at 5.
61. J. Bryson & J. Beers, Comments of the NRDC and the California Coastal Alliance on
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focus of the CZMA has been incorporated into the section 306 guidelines:
Management programs will be evaluated in light of the Congressional findings and policies contained in Sections 302 and 303
of the Act. These sections make it clear that Congress, in enacting the legislation, was concerned about the environmental degradation, damage to natural and scenic areas, loss of living marine resources and wildlife, decreasing open space for public use
and shoreline erosion being brought about by population growth
and economic development. The Act thus has a strong environmental thrust stressing the "urgent need to protect and give
high priority to natural systems in the coastal zone."6
In Natural Resources Defense Council, Inc. v. Morton3 the Court
of Appeals for the District of Columbia Circuit outlined the congressional purpose underlying NEPA's enactment:
What NEPA infused into the decision-making process in 1969
was a directive as to environmental impact statements that was
meant to implement the Congressional objectives of Government coordination, a comprehensive approach to environmental
management, and a determination to face problems of pollution
"while they are still of manageable proportions and while alternative solutions are still available" rather than persist in environmental decision-making wherein "policy is established by
default and inaction" and environmental decisions "continue to
be made in small but steady increments" that perpetuate the
mistakes of the past without being dealt with until "they reach
crisis proportions."'"

Because the state coastal zone management programs will be
evaluated in light of the congressional goal, protection of the natural
systems of the coastal zone through sound decisionmaking and com"A Guide for Federal Approval of State Coastal Zone Management Programs: A Working
Paper" 1-2, Feb. 1, 1974.
62. NOAA Coastal Zone Management Approval Regulations, 15 C.F.R. § 923.4, Comment
(1975). The Natural Resources Defense Council, however, bas claimed that these guidelines
fail to implement the conservation purpose of the Act by adopting "a neutral land and water
use position in which the federal role will be largely to insure that states have employed
reasonable procedures in reaching specific use decisions." Comment of the NRDC, Inc. on
NOAA's Proposed Regulations on Coastal Zone Management Program Grant Approval 2,
Oct. 24, 1974.
63. 458 F.2d 827 (D.C. Cir. 1972).
64. Id. at 836 (citation omitted).
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prehensive planning, the NEPA objective of a "comprehensive approach to environmental management" will be reflected in the section 306 guidelines. The state programs also will be evaluated on
the basis of how they address the issue of "interagency and intergovernmental cooperation, coordination and institutional arrangements,"6 5 thereby reflecting the NEPA objective of "government
coordination." The emphasis of the CZMA and the guidelines
on the development of sound state decisionmaking and planning
procedures to achieve natural resource conservation and management will ensure that the state policies for coastal resources are not
"established by default and inaction." Indeed, this assurance is the
primary purpose of the CZMA. Additionally, the period of comment
on the section 306 criteria afforded an opportunity for public
participation in the decisionmaking process,6 as well as an opportunity to consider alternatives to the proposed criteria.
The combination of the lack of specific substantive information
with which to evaluate environmental considerations, the CZMA's
comprehensive environmental management purpose, and the
process-oriented"7 nature of the CZMA eliminates the need for a
programmatic impact statement for the section 306 guidelines. It is
extremely important, however, that individual state coastal zone
programs be subjected to the impact statement evaluation process,
and NOAA must ensure the effectiveness of this process. A brief
review of some aspects of individual state impact statements will
assist the effort to make them the useful tools contemplated by
NEPA.
THE STATE ENVIRONMENTAL IMPACT STATEMENT

The section 306 guidelines require that an environmental impact
statement be prepared and circulated on each individual state's
application."8 By having NOAA, a federal agency, prepare the statements from information submitted by the individual states, it is
65. 40 Fed. Reg. 1685 (1975).
66. A total of 32 states, agencies, organizations, and individuals responded to the opportunity for commenting on the proposed guidelines, with 23 of them recommending changes. For
the nature of the seven alterations adopted pursuant to these suggestions, see 40 Fed. Reg.
1683 (1975).
67. "Process" here refers to development of state planning, decisionmaking, and management structures for the coastal zone.
68. 40 Fed. Reg. 1685 (1975).
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possible to avoid the controversy over the extent to which responsibility for preparation of an impact statement may be delegated to
a nonfederal party. 9 Much of the data generated in developing a
state's program also can be used to draft the impact statement.
State information gathering thus can serve a dual purpose, while
NOAA retains responsibility for full evaluation of the information
submitted and for the objectivity and adequacy of the impact statement.70
Environmental assessment information will be submitted and
reviewed with the state management program application. 71
NOAA's Office of Coastal Zone Management presently is developing a methodology to evaluate this information and to guide the
states regarding the form in which the data should be submitted.
To date, no state has received final approval of a coastal management program under the Coastal Zone Management Act. The precise form for submitting environmental assessment information
therefore remains unclear, but the informational format will depend
in part upon the type of program undertaken by the state: some
state programs will be site-specific plans with implementing
mechanisms; others will be policy and procedure programs establishing criteria for the use of specific coastal resources; and others
could be a combination of these two approaches.
Notwithstanding the different program alternatives, all impact
statements must satisfy certain NEPA criteria, 2 the most impor-

69. Compare Greene County Planning Bd. v. FPC, 455 F.2d 412, 420 (2d Cir. 1972), cert.
denied, 409 U.S. 849 (1972) (improper delegation to state power commission), and Conservation Soc'y v. Secretary, 362 F. Supp. 627 (D. Vt. 1973) (improper delegation to state highway
commission), with Life of the Land v. Brinegar, 485 F.2d 460, 467-68 (9th Cir. 1973) (statement prepared by private firm in conjunction with FAA valid) and Citizens Environmental

Council v. Volpe, 484 F.2d 870 (10th Cir. 1973) (adoption of state highway commission
statement by Secretary of Transportation valid).
70. See 40 C.F.R. § 1500.7(c) (1974). The Department of Housing and Urban Development

(HUD) recently promulgated regulations pursuant to the Housing and Community Development Act of 1974, Pub. L. No. 93-383, 88 Stat. 633, requiring localities to assume responsibility for environmental impact statements that normally would be prepared by HUD. Environ-

mental Review Procedures for the Community Development Block Grant Program, 40 Fed.
Reg. 1392 (1975).
71. A state's coastal zone management program, submitted for approval by the Secretary
of Commerce, will provide the substantive information in the preparation of "separate and

individual" environmental impact statements by the Office of Coastal Zone Management,
NOAA. 39 Fed. Reg. 42,696 (1974).
72. 42 U. S. C. § 4332(2)(C) provides:
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tant of which require identification of the environmental effects of
the proposal and its alternatives.7 3 To fulfill NEPA's requirements,
the state environmental assessment should provide information on
the environmental impacts of various segments of the state program, on available alternative plans, and on the environmental
impacts of those alternatives. One inevitable problem will concern
the proper manner of applying NEPA to what is essentially a policyand process-oriented, rather than a specific, substantive action. Difficulty also may arise concerning the proper degree of detail to be
included in the environmental assessment and impact statement.
Some flexibility apparently exists for the preparation of impact
statements,74 and agencies can tailor them to fit the particular types
of problems addressed.7 5 The CEQ guidelines on the preparation of
(2) all agencies of the Federal Government shall(C) include in every recommendation or report on proposals for legislation
and other major Federal actions signficantly affecting the quality of the human
environment, a detailed statement by the responsible official on(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should
the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short term uses of man's environment and the maintenance and enhancement of long term productivity,
and
(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.
73. 5 CEQ ANN. REP. 412 (1974). For a discussion of the alternatives requirement, see
D'Amato & Baxter, The Impact of Impact Statements Upon Agency Responsibility:A Prescriptive Analysis, 59 IowA L. REv. 195 (1973); Jordan, Alternatives Under NEPA: Toward
an Accommodation, 3 EcoLoGy L.Q. 705 (1973).
74. See Scientists' Institute for Public Information, Inc. v. AEC, 481 F.2d 1079, 1091-92
(D.C. Cir. 1973) ("The issues, format, length and detail of impact statements for actions as
diverse as [short highway segments and broad technological development] must of course
differ. NEPA is not a paper tiger, but neither is it a straight jacket.") NEPA impact
statements, unlike ordinary bureaucratic paperwork, must be prepared individually. Consequently, they vary "from relatively short and simple analyses of the environmental effects of
smaller projects to complex multi-volume works for projects of multi-billion-dollar
dimensions." Id.
75. The Court of Appeals for the Eighth Circuit supplied a slightly more comprehensive
guide for reviewing an impact statement:
The complete impact statement must contain more than a catalog of environmental facts.. . . The agency must also "explicate fully its course of inquiry,
its analysis and its reasoning." Thus the complete formal impact statement
represents an accessible means for opening up the agency decision-making process and subjecting it to critical evaluation by those outside the agency, including the public.
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impact statements also indicate that no precise level of detail is
universally required: "The amount of detail provided in
[descriptions of proposed actions, alternatives, and effects] should
be commensurate with the extent and expected impact of the action
and with the amount of information required at the particular level
of decisionmaking (planning, feasibility, design, etc.)."76
To assess the adequacy of a statement to satisfy NEPA's fundamental informational and decisionmaking objectives, a "rule of reason" will be used. "Congress, we must assume, intended and expected the courts to interpret NEPA in a reasonable manner in
order to effectuate its obvious purposes and objectives." 7 Therefore,
the state environmental assessments and the federal impact
statements should use the simplest possible method to comply with
the impact statement requirements, while still providing sufficient
information on the environmental impacts of the action to inform
the public fully and to permit NOAA to make an intelligent decision.
The individual impact statement should inventory the state's
coastal zone resources to provide a data base for evaluation of the
environmental impacts of proposed actions. An appendix, citing
reference material such as published state documents concerning its
coastal zone, also should be included. Most of the impact statement, however, should deal with the choices made by the state to
select elements of its coastal zone program, the environmental efFinally the formal impact statement supplies a convenient record for courts
to use in reviewing agency decisions on the merits to determine if they are in
accord with the substantive policies of NEPA.
Environmental Defense Fund, Inc. v. Froehlke, 473 F.2d 346, 351 (8th Cir. 1972), quoting Ely
v. Velde, 451 F.2d 1130, 1139 (4th Cir. 1971).
76. 40 C.F.R. § 1500.8(a)(1) (1974).
77. Environmental Defense Fund, Inc. v. Corps of Eng'rs, 342 F. Supp. 1211, 1217 (E.D.
Ark. 1972). The courts have attempted to develop guidelines for the appropriate contents of
an environmental impact statement and the amount of detail required, but have reached no
consensus. Perhaps the simplest but most effective standard was provided by the Court of
Appeals for the Fifth Circuit: "The detail required is that which is sufficient to enable those
who did not have a part in its compilation to understand and consider meaningfully the
factors involved." Environmental Defense Fund, Inc. v. Corps of Eng'rs, 492 F.2d 1123, 1136
(5th Cir. 1974). A similar but somewhat narrower view was adopted by the Court of Appeals
for the Seventh Circuit: "The detailed statement of the environmental consequences...
'must be sufficiently detailed to allow a responsible executive to arrive at a reasonably
accurate decision regarding the environmental benefits and detriments to be expected from
program implementation."' Sierra Club v. Froehlke, 486 F.2d 946, 950 (7th Cir. 1973),
quoting Environmental Defense Fund, Inc. v. Hardin, 325 F. Supp. 1401, 1403-04 (D.D.C.
1971).
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fects of those choices, alternatives to the choices made, the environmental effects of those alternatives, and any additional considerations that influenced the decision, including socio-economic, technical, political, legal, and administrative factors. Key environmental
issues will include the following: the choice of the coastal zone
boundary; the consideration given to sources of environmental impacts outside the zone; the likelihood that the designation of the
boundary will push environmental consequences inland from the
zone; the areas chosen as geographic areas of particular concern; the
established permissible uses, their priority and environmental effects; the consideration given to possible cumulative effects; the
possible resulting irreversible commitments of coastal resources; the
management approach selected and the development controls to be
used; and the methods chosen for intergovernmental coordination
and their environmental effects. Additionally, alternatives to each
of these choices must be evaluated in terms of their environmental
consequences. Simply put, the environmental impact statement
will require assessment of the various choices the state made in
developing its program and listing of the alternatives to those
choices.7 8 This compendium of environmental and non-environmental information will enable NOAA to arrive at a "balanced"
7

decision.

1

Much of the information generated in the program development
process will be relevant to the impact statement requirements; what
NEPA adds to this process is a mandate that environmental factors
must be articulated and considered in the process of developing the
program. By this mandate, NEPA injects an element of substantive
federal review into the state coastal zone management programs.
Although the CZMA and similar legislation, such as the proposed
national land-use-policy-assistance bill, 0 have strong environmen78. For a detailed guide to the process of state program development that would prove
useful in connection with the impact statement requirement, see COASTAL ZONE MANAGEMENT
INsTrrum, THE PRocEss OF PROGRAM DEVnoPMENT (1974).

79. See 40 C.F.R. § 1500.8(a)(1)-(8) (1974). See also Environmental Defense Fund, Inc. v.
Corps of Eng'rs, 325 F. Supp. 749 (E.D. Ark. 1971).
80. See S. 984, 94th Cong., 1st Sess. (1975); S. 268, 93d Cong., 1st Sess. (1973); S. 992,
92d Cong., 1st Sess. (1971); H.R. 3510, 94th Cong., 1st Sess. (1975); H.R. 10,294, 93d Cong.,
1st Sess. (1973); H.R. 4332, 92d Cong., 1st Sess. (1971). Although the Department of Interior
is developing a similar bill, currently in the draft stage, to require land use planning at the
state level, 5 BNA ENVRoNmT REP. 1395-96 (Jan. 10, 1975), the Ford administration is on
record as opposing federal land use legislation at this time "not because of any 'basic philosophical differences' but because of its opposition to any new non-energy spending programs
...
"Id. at 1823 (Mar. 21, 1975). See id. at 1879 (Mar. 28, 1975).
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tal purposes, they adopt an essentially neutral process-oriented
approach to land and water resource management. The role of the
federal government is to ensure that the states have developed reasonable methods to plan and regulate the use of coastal resources,
rather than to review substantively the quality of specific resource
use decisions."' Possibly, a state-established procedure for inventorying and controlling the use of coastal wetlands might satisfy the
CZMA's requirements, although it favored heavy development of
those wetlands. NEPA, however, requires federal agencies to consider environmental factors in agency determination; NOAA thus
must evaluate such environmental aspects when it decides whether
states have developed reasonable procedures for regulating coastal
resource use. Although NEPA "does not confer unlimited power on
agencies"8 2 to expand their statutory authority, it could be used to
augment existing authority. 83 Using NEPA to supplement the
CZMA would add a degree of substantive federal review, allowing
NOAA to look beyond procedures to evaluate the quality of state
decisions."1 But NEPA adds only a degree of substantive review, and
it would not justify expanding NOAA's authority, for example, to
issue directives to states to develop specific land and water use
plans for their coastal zones.
81. The comment to section 923-4 of the section 306 guidelines indicates the scope of the
federal government's review of state programs:
Evaluation of the statutory requirements established in this subpart will concentrate primarily on the adequacy of State processes in dealing with key coastal
problems and issues. It will not, in general, deal with the wisdom of specific land
and water use decisions, but rather with a determination that in addressing
those problems and issues, the State is aware of the full range of present and
potential needs and uses of the coastal zone, and has developed procedures,
based on scientific knowledge, public participation, and unified governmental
policies, for making reasoned choices and decisions.
40 Fed. Reg. 1685, Comment (1975).
82. ENvnoNmN'rAL LAw, supra note 50, at 291-93.
83. 40 C.F.R. § 1500.4 (1974) provides in part:
[E]ach agency shall interpret the provisions of the Act as a supplement to its
existing authority and as a mandate to view traditional policies and missions
in the light of the Act's national environmental objectives. In accordance with
this purpose, agencies should continue to review their policies, procedures, and
regulations and to revise them as necessary to ensure full compliance with the
purposes and provisions of the Act. The phrase "to the fullest extent possible"
in section 102 is meant to make clear that every agency of the Federal Government shall comply with that section unless existing law applicable to the
agency's operations expressly prohibits or makes compliance impossible.
84. For example, NOAA could look beyond a state's processes by determining the adequacy
of protection afforded by those procedures for preservation of critical areas.
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CONCLUSION

Both NEPA and CZMA are significant federal attempts to
achieve sound environmental planning and management. NEPA
was designed to accomplish this goal on the federal level, while the
CZMA focuses on state government efforts to preserve a particular
aspect of this nation's natural resources. The application of one
federal statute's requirements to the procedures of the other was
handled appropriately by the decision of NOAA to require environmental impact statements when each state submits its coastal
zone management program for federal approval. Not only did this
decision avoid the difficulties inherent in an attempt to draft a
broader program statement when general approval guidelines were
established, but it also has enabled NOAA, through a carefully
considered impact statement for each state's program, to add an
element of substantive federal review to state resource decisions. In
this manner, these two statutes have been allowed to converge on a
course that can preserve the vital coastal regions of the United
States.

